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BY THE COVM SSI ON:
BACKGROUND

By application filed April 24, 2003, NPCR, d/b/a Nextel
Partners (NPCR or Applicant) of Eden Prairie, M nnesota, seeks a

desi gnati on as an eligible t el econmuni cati ons carrier
(hereinafter, ETC) so that it my receive federal wuniversal
service fund support. The application was anended by NPCR on

April 28, 2003. Notice of the application was published in The
Daily Record, Omha, Nebraska, on April 30, 2003. No protests
or interventions were filed. A hearing on the application was
held on July 17, 2003, in the Comrission Hearing Room wth
appear ances as shown above.

The application provides that NPCR seeks designation in
several of Qmest’s wire centers and in the rural study areas of
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Arlington Tel ephone Conpany, Blair Telephone Conpany, C arks
Tel ephone Conpany, Diller Tel ephone Conpany, Eastern Nebraska
Tel ephone  Conpany, Ham I ton Tel ephone  Conpany, Har ti ngt on
Tel ephone  Conpany, Henderson Cooperati ve, Hooper Tel ephone,
Sodt own Tel ephone Conpany, Southeast Nebraska Tel ephone Company
and Stanton Telecom Inc. (See Attachnment 1 to Exhibit 3,
hereinafter “Attachment 17.)

In support of the application, NPCR presented one wi tness,
M. Scott Peabody, director of engineering for NPCR In
addition to the application and amended application, which were
of fered and received into evidence as Exhibits 3 and 3(a), NPCR
offered the pre-filed testinony of M. Peabody into the record.
In summary of his witten testinony, M. Peabody stated that
NPCR neets all of the requisite criteria for a grant of ETC
st at us.

NPCR is a Delaware corporation with a principal place of
busi ness located in Eden Prairie, M nnesota. NPCR was forned in
1998 to build out and operate a digital nobile network in md
size, small and rural markets using the Nextel Comunications
brand nane. NPCR | aunched service in Nebraska in 2000. NPCR
has obtained licenses from the Federal Conmunications Comn ssion
(FCC) to operate in territories where 53 mllion people live and
wor K. NPCR built a self-site network covering over 36 million
people in 31 states. Next el Conmuni cations and NPCR are
separate conpanies, though they are working together through
strategi c agreenents. The partnership arrangenent has all owed
NPCR to offer the sanme services to rural consuners as those
offered to urban consunmers by Nextel Communications at the same
or simlar rates.

The application and pre-filed testinmony state generally
that NPCR is a comon carrier and provides the supported
services including voice grade access to the public swtched
network, |ocal wusage, dual tone, a functional equivalent to
dual -t one, mul ti-frequency signaling, single-party service,
access to energency services, access to operator services,
access to interexchange service, access to directory service,
and will, wupon designation, provide toll limtation for |[|ow
i ncome consumers. NPCR s application also states that NPCR wil|l
offer and advertise the availability of supported services
within the designated areas.

M. Peabody further testified that with an ETC desi gnati on,
NPCR will be eligible to conpete on a level playing field with
its conpetitors. According to M. Peabody, in rural areas,
public interest is served by bringing consumer choice,
i nnovative services and new technologies to the designated
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ar eas. Specifically, the application avers that the public
interest test is or wll be met because: 1) NPCR s request
covers enough territory to prevent cherry-picking, 2) that NPCR
will be able to provide universal service on a nore
conpetitively neutral basis, 3) that NPCR will provide supported
services to Nebraska consuners with service offerings that wll
be different from landline offerings, 4) that deploynent and
wirel ess network expansion will continue with universal service
support, 5) that incunbent |ocal exchange carriers (LECs) will
be given the incentive to inprove their existing networks in
order to remain conpetitive, 6) that NPCR will provide all of
the supported services required by the Commission and will allow
NPCR to conpete on a level playing field, and 7) to pronote the
extensive role NPCR plays in the provision of communications
services to Nebraska public schools, libraries and local, state
and federal governnent agencies.

OPI NI ON AND FI NDI NGS

In reviewing an application for eligible teleconmunications
carrier designation, the Conmi ssion |ooks to Sections 254(b) and
214(e) of the Teleconmunications Act of 1996 (the Act), in
conjunction with applicable FCC rules and regul ati ons.

Section 254(b) of the Act defines universal service by
outlining six principles:

1. Quality services should be available at just, reasonable
and affordabl e rates.

2. Access to advanced services should be provided in al
regi ons of the nation.

3. Consumers in all regions of the nation should have
access to services (including advanced services) at
rates that are reasonably conparable to those in urban
ar eas.

4. Al t el ecommuni cati ons provi ders shoul d make an
equitable and nondiscrimnatory contribution to the
preservation and advancenent of universal service

5. There should be specific, predictable and sufficient
Federal and State nmechanisnms to preserve and advance
uni versal service.

6. Schools and libraries should have access to advanced
servi ces.

In 1997, the FCC released its Universal Service Report and
Order in CC Docket 96-45, FCC 97-157 (Universal Service Order),
which inplenented several sections of the Act. The FCC s
Uni ver sal Service Or der provi des t hat only eligible
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tel ecommuni cations carriers designated by a state conmi ssion
shal |l receive federal universal service support. Section 214(e)
of the Act delegates to the states the ability to designhate a
comon carrier as an ETC for a service area designated by the
state conmi ssion. A service area is the geographic area
established for the purpose of determ ning the universal service
obligation and support eligibility of the carrier. The FCC al so
provided that “conpetitive neutrality” should be an added
uni versal service principle.

Section 214(e)(1) provides that an ETC Applicant shall:

Throughout the service area for which such
designation is received—

(A offer the services that are supported by
f eder al uni ver sal service support nmechani snms
under section 254 . . .; and

(B) advertise t he availability of such

services and the charges therefore using nedia
of general distribution.

The FCC s supported services are found in 47 CF.R 8§
54.101(a) and are as foll ows:

a. voice grade access to the public switched
net wor k;

b. | ocal usage;

c. dual tone nulti-frequency signaling or its
functional equival ent;

d. single-party service or its functiona

equi val ent;

access to enmergency services;

access to operator services;

access to interexchange services;

access to directory assistance; and

toll limtation for qualifying | owincone

consuners.

TFae e

Upon review of the application and testinony presented, the
Commi ssion finds that Appl i cant offered only generalized
statenents that it has the ability to provide the supported
services listed in a-i, above.

Federal |aw further provides that:

In the area served by a rural telephone conpany
“service area” means such conpany’s “study area”
unless and until the Conmi ssion and the States
after taking into account reconmmendations of a
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Federal -State  Joint Board instituted under
section 410(c), establish a different definition
of service area for such conpany.

Section 214(e)(2) generally provides,

A State conmmi ssion shall upon its own notion or
upon request designate a comon carrier that
neets the requirenents of paragraph (1) as an
eligible t el econmmuni cati ons carrier for a
service area designated by the State comm ssion.
Upon request and consistent wth the public
i nterest, convenience, and necessity, the State
comri ssion may, in the case of an area served by
a rural telephone conpany, and shall, in the
case of all other areas, designate nore than one
common carrier as an eligible tel ecomunications
carrier for a service area designated by the
State commission, so long as each additional
requesting carrier nmeets the requirenents of
paragraph (1). (Enphasis Added).

In an area served by rural carriers Section 214(e)(2) further
requires ETC Applicants to denonstrate to the state Conmm ssion
that the designation of an additional ETC is in the public
i nterest. (Enphasis Added).

The Commission previously found in its Wstern Wreless
Order that it was not necessary for an ETC to be offering the
supported services and advertising the availability and charges

of the services prior to ETC designation. However, in that
ruling the Conmission also found that Wstern Wreless had
presented sufficient and credible evidence that it was wlling

and capable of neeting the requirenents of Section 214(e)(2) and
had every intention of carrying out its plan to provide the
supported tel econmunications services throughout the designated
area. Western Wreless provided detail ed evidence as to how its
basi ¢ universal service offering (BUS) was to be provided over a
Wi rel ess access unit and antenna conbination that was capabl e of
reaching even the nost insular rural areas of the state.

Unlike the case in Western Wreless, the evidence presented
in this case, does not convince the Conmission that the

Applicant is |likewise capable of neeting the requirenents of
Section 214(e). Nor does the evidence indicate to the
Commission that the Applicant is wlling to meet the basic

requirements of Section 214 (e).
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The Commission further finds that the Applicant has not
presented a clear plan and tinmetable for providing the supported
servi ces throughout the designated territory. Upon questi oni ng,
the Applicant stated that it would be difficult to follow any
parameters set by the Commission in relation to the provisioning
of service. (Transcript at 53:8-20). Applicant clains the
Commi ssion does not have the ability to set any reasonable
parameters to ensure that the requirenents of Section 214(e) are
fulfilled. This testinony creates concerns in relation to NPCR s
willingness to serve the entirety of the study areas for which
NPCR has requested designation.

In sum the Commission finds that NPCR has not provided
sufficient evidence that it is wlling and capable of neeting
the core eligibility requirements of section 214(e). NPCR
failed to provide sufficient evidence that it can provide the
supported services listed in 47 C.F.R 8§ 54.101 et seq. and
failed to denpbnstrate to the Commission that it is willing to
serve the entire designated area.

We also interpret the language in Section 214(e)(2) to nean
that the Commission is only obligated to designate nore than one
ETC in a given territory served by nonrural carriers.
Specifically, Section 214 (e)(2) reads that upon a finding that
it is consistent wth public interest and necessity, the
Conmi ssion shall designate nmore than one ETC in an area served
by a non-rural conmpany. The plain construction of the phrase
“more than one” in the Conmission's opinion neans the
desi gnati on of a second ETC is required upon a finding that said
ETC Applicant has satisfied the requirenents of the Act and FCC
regul ati ons. However, the Commission finds that the literal
reading of Section 214(e)(2) stops there. The Conmi ssi on
beli eves that the designation of a third or fourth ETC in a
given territory served by a nonrural carrier is purely
di scretionary. In light o this interpretation, the Commi ssion
finds that it has already satisfied the requirement in Section
214(e)(2) by designating nore than one ETC in all of the
proposed non-rural territory described by NPCR in Attachment 1
to its application.

In addition, with respect to the request to be designated
as an additional ETC in the rural areas outlined in Attachnent
1, the Commission finds that the Applicant has not sufficiently
proven that designation is in the public interest.

To denonstrate public interest, the Applicant’s wtness
testified that the addition of it as a conpetitor and the
i ntroduction of new technologies in the rural nmarket satisfy the
public interest test. To further support its argunment that a
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designation is in the public interest, the Appicant states that
the Conmission should review its application against this
Comm ssion’s Western Wreless Oder. If we would do so, NPCR s
application would fall short of the standards set by the
Conmmi ssi on. First, as stated above, we do not believe Applicant
has shown that it is willing to provide the supported services
t hroughout the designated territory. W do not believe that
Applicant’s proposed service territory is large enough to
properly address our <concerns relating to “cherry picking.”
Moreover, there is no indication that a designation in the
present case would lead to “increased” conpetition. Finally,
while the Conmission did provide an analysis of public interest
in the Western Wreless case, the Commi ssion believes that a
public interest analysis requires a case-specific finding. A
review of public interest requires the Comrission to carefully
bal ance the public benefits and public harms of approving an ETC
application. This requires the Conmission to Ilook at the
environnment at the time designation is sought. In the present
case, Applicant 1is already providing the wreless service
throughout its |licensed territory in Nebraska. Appl i cant
offered no evidence that it will, in fact, extend its service or
provi de better service than presently beng offered. Instead,
Appl i cant has nade generalized statements with respect to public
interest, which even if true, would not distinguish itself from
any other wireline or wreless provider.

Nonet hel ess, we will address NPCR s clains individually.
First, NPCR clains that its proposed territory is |arge enough
to prevent cherry-picking. W do not believe that it is. NPCR
does not give any other information to back this claimwth the
exception of a map, which outlines its licensed territory and
signal strength. (See Exhibit 8). Exhi bit 8 denonstrates that
large regions of territory served by Eastern Nebraska Tel ephone
and Stanton will go unserved while the higher populated areas
will continue to receive NPCR s service. In response to
Comm ssion questions, Applicant could not give the Conmission a
time frame in which to expect all proposed designated areas to
be served. Further, unlike Western Wreless, NPCR s application
covers only a part of the eastern portion of the state, |eaving
the western half of the state unserved. We do not think the
proposed territory is |arge enough to prevent cherry-picking.

Next, NPCR states that with federal support, it wll be
able to provide wuniversal service on a nore conpetitively
neutral basis. Conpetitive neutrality was added by the FCC to
the Section 254 list of wuniversal service principles. Contrary
to the position of NPCR we find that the goal of conpetitive
neutrality is not automatically nmet with the designation of an
additional ETC in the areas served by rural conpanies. As NPCR
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is already successfully providing a wireless service in that
area, there is no reason to believe that NPCR needs a subsidy to
| evel the conpetitive playing field. Federal subsidies flow ng
to NPCR may result in just the opposite, a wndfall to
Applicant, particularly when this Applicant is unwlling to
submt to sone basic state-inposed requirements such as equal
access, the filing of tariffs and service quality benchmarks.

Third, NPCR states that it will provide supported services
to Nebraska consuners wth service offerings that wll be
different from | andline offerings. NPCR is providing service in
the proposed territory now There was no evidence produced which
woul d indicate that this ETC designation would produce better or
nore val uable services than those currently available to rural
consuners. Al t hough NPCR clainms that it will expand depl oynent
of its wreless network as it receives universal service
support, it brought forth no specific evidence of where and when
it plans to do so. In fact, the NPCR witness stated in the
hearing that NPCR could not give any tinetable for any such
expansi on.

Further, NPCR clainms that incunbent |ocal exchange carriers
(ILECs) will be given the incentive to inprove their existing
networks in order to renmmin conpetitive. W do not believe this
to be true. Because NPCR does not directly compete with the

service of the rural incunmbent <carrier, there would be no
incentive for the incunbent LECs to nmke any inprovenents.
Mor eover, we note that curr ent state uni ver sal service

nmechani sms  already give incunbent LECs incentives to inprove
their existing networks.

Finally, NPCR states that public interest is nmet because

designation will prompte the extensive role NPCR plays in the
provi sion of communications services to Nebraska public school s,
libraries and local, state and federal governnent agencies.

NPCR offered no specific evidence of how this would come about
or where universal service support would be invested.

In today's nmarketplace, we find that the question to be
answered is whether subsidizing NPCR s service offering in the
proposed Nebraska rural territories is good public policy.
Looking back to its 2000 Western Wreless decision, the
Commission finds that perhaps its public interest analysis
wasn't rigorous enough and tailored enough to the goals of

uni ver sal servi ce. To be sure, the Commission was nore
concerned at that tinme with bringing conpetition to the rural
areas of Nebraska. Since then, the environnment and the

Commi ssion’s focus has changed. The Conm ssion believes that
uni versal service is not a vehicle by which conpetition should
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be artificially created. The purpose of wuniversal service is
not to pronmote conpetition. Rat her, the purpose of universal
service is found in section 254 of the Act. To this end, the
Commission’s role is to ensure that the wuniversal service
principles continue to be served in a conpetitive environnment.

As we noted in our Western Wrel ess Order,

The mere provision of additional conpetition by
the entry of another ETC into a rural area is

not sufficient in and of itself as a
dermonstration of the public interest. W accept
the argument nade by the Intervenors that,
"Conpetition is not t ant amount to public
interest.” If that were the case, no public
interest test review would be necessary since
any and all new conpetitors would represent

additional benefit to the public.

In Iight of the current environnent, we find that the rea
issue to consider is whether Applicant’s conpetitive efforts in
the proposed territory should be subsidized by paynments from the
federal USF. W find they should not. As the Applicant’s case

denonstr at es, no federal subsidy is necessary to  bring
Applicant’s service to the rural areas. Applicant is already
serving the rural aeas and bringing new technologies to these
areas without the assistance of a federal subsidy. We further
beli eve an ETC designhation would not place Applicant on a |evel
playing field with the incunbent carriers. Rat her, a grant of

the application would grant to the Applicant distinct advantages
over the incunbent carriers, jeopardizing their ability to serve
al | of their subscribers adequately and |jeopardizing the
principles set forth in section 254. In addition, Applicant is
virtually unregulated in ternms of service quality, and Applicant
has no equal access obligations that the incunbent carriers
have. Unlike Wstern Wreless, Applicant was unwilling to submt
its service to sone service quality benchmarks, file tariffs, or
consent to the Commission’s general jurisdiction over consuner

conpl ai nt s. Consuners in the proposed territory are already
recei ving tel ecommuni cations services from the Applicant w thout
addi ti onal costs. If this application is granted, consuners

would be required to bear the additional costs necessary to
subsi di ze the service provided by the Applicant. Accordingly, we
find that the public costs in granting an ETC designation in the
territory served by the rural carriers outweighs any supposed
benefits offered by Applicant.

In sum we find NPCR s application for ETC designation in
the proposed territories described in Attachnent 1 to the
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application served by non-rural carriers and by rural carriers
shoul d be deni ed.

ORDER
IT IS THEREFORE ORDERED by the Nebraska Public Service
Commi ssion that the application of NPCR d/b/a Nextel Partners

should be and it is denied.

MADE AND ENTERED at Lincoln, Nebraska, this 10th day of
February, 2004.

NEBRASKA PUBLI C SERVI CE COVM SSI ON
COVM SS|I ONERS CONCURRI NG
Chai r man

ATTEST:

Executi ve Director
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Conmi ssi oners Anne Boyl e and Lowel | Johnson di ssenting:

We respectfully dissent. NPCR, d/b/a Nextel Partners
( NPCR) filed this application seeki ng eligible
tel econmuni cations carrier (ETC) designation in areas served by
Qvest and a nunber of rural independent conpanies. The
Commi ssion duly published notice of the application and placed
all carriers on notice of NPCR s intentions. Even though there
has been great controversy at the state and national |evel
regarding designation of ETC status, no party opposed or
i nt ervened. It is well established that the “failure to tinely
file a protest shall be construed as a waiver of opposition and
participation in the proceeding.” See Neb. Admin. Code Title
291, Chapter 1, Section 014.01.

Nevertheless, in order to ensure that NPCR s offering
satisfied al | criteria outlined in t he f eder al Tel e
comruni cations Act of 1996 (the Act), the Nebraska Public
Service Conmi ssion (NPSC) chose to hold a hearing NPCR,
through its witness, offered into the record evidence on each
el ement of proof necessary. The Conmission accepted the

evidence and did not dispute NPCR s claimthat they had net all
criteria required by the Act.

W are very concerned about the Federal Universal Service
Fund (USF) from which ETCs draw funding. As the FCC has
recogni zed, designation of additional ETCs draws nore from the
USF, which is suffering from ever-increasing demands and
di m ni shing sources of revenue. Some rural associations have
criticized states for cursorily granting ETC designation.
However, we do not believe that the states should be to blane as
the term “public interest” has been an ill-defined and ever
changing test. At the tine of the hearing on this application,
the FCC hadn’t offered clear guidelines to states to determ ne
public interest. It was only recently, that the FCC, by
Menorandum Opinion and Order involving Virginia Cellular, Inc.,
gave states a specific framework for nmaking their public
interest judgnents.! However, the FCC explained that its public
interest analysis may again be altered due to the Joint Board s
deli berations and any other public interest framework that the
FCC may adopt.

In reviewing this application, we question whether
designation of ETC status in rural areas where conpetition may
harm existing carriers of last resort. At the same tine we
consi der whether custoners are well served wi thout the benefit
of choice. A conpetitive ETC does not draw until it begins to

provi de service. Therefore, the only tests states can consider
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are the objective criteria set by the Act and the public
i nterest.

We are hopeful that the FCC will give states nore authority
to look to a nunmber of relevant factors prior to designation.
If states are to consider the size of the fund, the FCC should
conpute a fornmula to determ ne the anmount each state should
receive. A federal/state partnership would allow each state to
adm nister their portion of the fund. Currently carriers sinply

certify they are properly using provided funds. State
admi nistration would allow closer scrutiny to ensure proper use
of funds. Currently, states have no control over the size or

di sbursenents fromthe federal USF.

Based on the record in this case, it is our opinion that
the NPSC is legally unable to nake a decision to deny an ETC
application sinply because of the aforenentioned concerns. Wth
no protests, no dispute that necessary criteria had not been net
and no provision in the Act for state discretion to deny an
application ot her t han t hose previously nmenti oned, t he
application should be granted.

Anne C. Boyle

Lowel | C. Johnson



